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Abstract: Negotiations between the European Union and the United Kingdom 
concerning the latter’s withdrawal from the former have been staggering ever since 
the clock of the 2-year deadline started ticking in March 2017. The purpose of this 
paper is to identify and briefly analyze the key factors behind the lengthy negotiation 
process. The paper intends to find such key factors on both the EU and the UK’s 
side, from a legal as well as a political perspective. The paper concludes that while 
a member state’s departure from the EU is unprecedented, the most important 
complexities of Brexit, the ones that hinder the negotiations the most, come from 
inside the British political environment.

Összefoglalás: Az Európai Unió és az Egyesült Királyság között zajló, az utóbbinak 
az előbbiből történő kilépését célzó tárgyalások az arra kitűzött kétéves periódus 
kezdete, 2017 márciusa óta rendkívül lassan haladnak előre. A jelen elemzés célja, 
hogy azonosítsa és röviden elemezze a tárgyalások elhúzódása mögött meghúzó-
dó legfontosabb tényezőket, úgy az EU, mint az Egyesült Királyság nézőpontjából, 
valamint jogi és politikai oldalról egyaránt. Az elemzés konklúziója, hogy noha egy 
tagállamnak az EU-ból való kilépése precedens nélküli, a brexit folyamatának a 
legkomplexebb tényezői, amelyek leginkább hátráltatják a tárgyalások gördülékeny 
lefolyását, elsősorban a brit belpolitika fejleményeihez köthetőek.

DILEMMAS FOLLOWING THE REFERENDUM

Before the entering into force of the Treaty of Lisbon in 2009, the Treaty on the 
European Union (TEU) hadn’t had any provisions regarding the withdrawal 
of a Member State. Its current version doesn’t provide much detail on the 

withdrawal of a Member State either. Article 50 of the TEU, notoriously famous 
in British political discourse since the Brexit referendum, establishes that “any 
Member State may decide to withdraw from the Union in accordance with its own 
constitutional requirements.” It calls on the Member State that wishes to leave to 
notify the European Council. Counting from the notification, Article 50 establishes a 
two-year period as the optimal duration of the negotiations, after which the Treaties 
cease to apply to the withdrawing Member State, but it also makes a prolongation 
(or even a shorter negotiating period) possible. From the EU’s side, since there had 
been no precedent for negotiating the withdrawal of any of its members, this was 
all that was known before the official notification of withdrawal was made by the 
British government on March 29, 2017.

By the time Prime Minister Theresa May signed the letter to President of the 
European Council Donald Tusk notifying the Council of the UK’s intent of withdrawal, 
nine months had passed since the Brexit referendum. Apart from the lack of 
precedents that was an equally important factor from the British side than from the 
EU’s, there were other circumstances that accounted for the significant amount of 
time between referendum and notification. For a while, even the legal implications 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012M050
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of the referendum were debated. Taking the UK’s constitutional traditions, as well as 
the 2015 European Union Referendum Act into account, it was indeed arguable that 
the result of the referendum doesn’t have a binding legal effect on the government 
or the parliament. According to the ruling of the Supreme Court of the United 
Kingdom, “neither the 1975 Act nor the 2015 Act, which authorised referendums 
about membership of the European Community or European Union, made provision 
for any consequences of either possible outcome.” 

While the referendum might not have been legally binding, politically it would have 
been much harder to ignore the result. Prime Minister David Cameron delivered on 
his promise to the British people to organize a referendum about EU membership, 
but he could not deliver the result that he campaigned for (staying in the EU), so he 
took the political responsibility and resigned. After a brief leadership contest in the 
Conservative Party, on July 13, 2016 Theresa May was asked by the Queen to form 
a new administration. The new prime minister made a strong commitment to drive 
her country out of the EU, while making Brexit a “success,” despite how she herself 
campaigned for the remainder side while being David Cameron’s Home Secretary 
(minister of the interior).

As such, the binding nature of the referendum proved to be more of a theoretical 
question. Whether it is the government or the parliament who has the right to 
trigger Article 50 was, on the other hand, of much more practical significance. The 
government argued that it is a royal prerogative, consequently a competence of the 
government. Members of Parliament begged to differ. The constitutional debate 
went all the way up to the Supreme Court, which ruled on January 24, 2017 that the 
Parliament has to call for the government to trigger Article 50 in the form of an Act of 
Parliament. Theresa May’s government thus had to seek parliamentary approval for 
the initiation of the withdrawal process and for passing a “Brexit Bill.” This also took 
some time, as the government’s proposal did not go through parliament without 
any obstacle. The House of Lords sent it back to the Commons arguing that the 
Bill should contain guarantees regarding the rights of EU citizens living in the UK, 
among other things. The majority in the House of Commons ignored the Lords’ 
recommendations and the European Union (Notification of Withdrawal) Act 2017 
received the royal assent on March 16, 2017.

All in all, the British government spent the first nine months after the referendum 
with figuring out how Britain can, in the phrasing of the TEU, “withdraw from the 
Union in accordance with its own constitutional requirements,” or rather, identifying 
what the UK’s own constitutional requirements were at all in this respect. The 
executive, the legislative, and the judicial branch of government all had their say in 
the matter, and their related proceedings through the constitutional subtleties of 
Brexit kept the negotiations from starting for quite a while.

http://www.jurist.org/paperchase/2016/12/uk-supreme-court-hears-brexit-referrendum-not-legally-binding.php
https://www.supremecourt.uk/cases/uksc-2016-0196.html
https://www.royal.uk/queen-received-audience-right-honourable-theresa-may
https://www.royal.uk/queen-received-audience-right-honourable-theresa-may
https://www.bbc.com/news/uk-politics-36768148
https://www.politico.eu/article/supreme-court-rules-parliament-should-have-say-on-brexit/
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/  LIF-2017-0026
http://services.parliament.uk/bills/2016-17/europeanunionnotificationofwithdrawal/documents.html
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BRITISH LAW

The constitutional power game between the three branches of government 
was an important factor that hindered the starting of the negotiations with 
the EU, but deciding who and how can trigger Article 50 had a limited impact 

on the British legal system. The impact of Britain’s withdrawal on said legal system 
is, however, still an open question, and might remain so even after Brexit. The law of 
the European Union (or the European Communities) has been in force in the UK since 
1973, for forty-five years. An important part of EU law is directly applicable in the 
UK, without the existence of any national law transposing its content. Theoretically, 
repelling all of EU legislation in Britain is possible with a single Act of Parliament, 
but this would lead to chaos in the form of an enormous regulatory vacuum in the 
UK. Getting rid of EU law in Britain with a single act is thus impossible in practical 
terms. The alternative is to examine what and to what extent needs to be kept from 
EU regulations. The British government has attempted to find a solution by means 
of a “Great Repeal Bill,” which would discard certain EU regulations and substitute 
others in the national law. The House of Lords, as in the case of the Brexit bill, 
voiced its criticisms regarding the Great Repeal Bill, as it would potentially allow the 
government to decide what to discard and what to keep from EU law without much 
parliamentary control. The UK’s devolved territorial setting further complicates the 
issue, as it is far from evident whether regional entities with important legislative 
competences inside the UK (the so-called devolved legislations in Scotland, 
Northern Ireland, and Wales) could keep pieces of EU legislation that Westminster 
would discard or amend. In any case, the “Great Repeal” process could easily turn 
out to be a lengthy process, resulting in the preservation of a significant part of EU 
legislation, as the withdrawal of many of them wouldn’t make any practical sense.

THE EU’S GUIDELINES

As a response to Theresa May’s letter to Donald Tusk officially informing the 
EU of Britain’s intention of withdrawal, the heads of state and government 
of the remaining 27 Member States adopted a set of guidelines for the EU’s 

approach to negotiating Brexit at the meeting of the European Council of April 
29, 2017. They also appointed a chief negotiator to conduct the negotiations with 
Britain on the highest level and guarantee the respect of the guidelines. The job was 
given to Michel Barnier who had been known in European politics as the minister of 
foreign affairs of France and later a member of the European Commission.

The main objective of the guidelines is to preserve the interests of the European 
Union, its citizens, its businesses, and its Member States. In order to respond to this 
core objective, the most important principle on the EU’s side is to prevent the UK 

http://www.parliament.uk/business  /committees/committees-a-z/lords-select/constitution-committee/news-parliament-2015/great-repeal-bill-published/
http://www.consilium.europa.eu/en/press/press-releases/2017/04/29/euco-brexit-guidelines/


 Barnabás Szabó 6

from “cherry picking.” This term has been so widely used in the political discourse 
critical about the UK’s expectations regarding its post-Brexit relationship with the 
EU that it actually features in the official text of the guidelines. What it refers to 
is one of the Brexit scenarios, often propagated by pro-leave politicians in Britain 
saying that the UK will be able to keep most of the benefits of EU membership while 
getting rid of all the financial and other obligations that EU membership involves.

From the EU’s perspective, preventing “cherry picking” consists most importantly 
in protecting the indivisibility of the four freedoms of the single market. This is bad 
news for those in Britain who would maintain that the UK could trade with the 
EU without virtually any changes after Brexit. According to the guidelines, Britain 
can only remain in the single market with regards to goods if it allows for the free 
movement of the other three factors: services, capital, and workforce (people). As 
such, the guidelines make it unlikely for Britain to remain in any form in the single 
market and propose an ambitious free-trade agreement instead.

The EU has been consistent on its approach to Brexit. Whenever UK ministers 
responsible for the negotiation of the withdrawal agreement (most recently Dominic 
Raab) presented anything that went against the EU’s guidelines, most importantly 
the unity of the single market and its four freedoms, Michel Barnier repeated the 
EU’s principles and the British minister could go home selling the results of the 
negotiations as best he could. The EU’s unity has not been broken on the issue; the 
27 Member States have entrusted Barnier and his task force with conducting the 
negotiations, and rejected all British attempts aiming at negotiating with EU countries 
one by one. In August 2018, Barnier said that about 80% of the Withdrawal Agreement 
is decided: the UK has agreed to honor the financial obligations it undertook as a 
Member State and a 21-month transition period will be applied before the UK leaves 
the single market. But the chief negotiator also emphasized that the remaining 20% 
of the Agreement contains elements of crucial importance, like the question of the 
Irish border, the UK’s sovereign bases in Gibraltar and Cyprus, or indeed the details 
of the proposed free-trade agreement.

BRITISH PLANS AND OBJECTIVES

One could say that the EU’s approach to the Brexit negotiations has not been 
flexible enough, but as it was the UK that decided to leave the EU, and not 
the other way around, it is a rather defensible view that the UK should come 

up with its own plans that respect the EU’s ground rules. And coming up with such 
plans has not come about easily for the British government.

The “Brexit Bill,” which emerged as the European Union (Notification of 
Withdrawal) Act 2017 as a result of a prolonged constitutional power struggle, is a 
very short piece of legislation, the only meaningful phrase of which is that “the Prime 
Minister may notify, under Article 50(2) of the Treaty on European Union, the United 
Kingdom’s intention to withdraw from the EU.” Much like Article 50 of the TEU, the 

https://ec.europa.eu/commission/news/ambitious-partnership-uk-after-brexit-2018-aug-02_en
http://www.legislation.gov.uk/ukpga/2017/9/section/1/enacted
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Notification of Withdrawal Act does not contain any specific provision related to 
the withdrawal process or the UK’s relationship with the EU after it ceases to be a 
Member State. Indeed, it could not contain such details, as they are the subject of 
negotiations between Britain and the remaining 27 Member States; but the British 
government didn’t even make any commitments regarding the preferable outcome 
of the withdrawal negotiations with the EU or, ignoring the Lords’ criticisms, the 
rights of EU citizens living in Britain.

The omission of any vision or commitment in the Notification of Withdrawal 
Act is largely due to the fact that the British government had no coherent plans or 
strategy for Brexit at the time. The lack of ideas has been replaced by a plethora of 
Brexit strategies, plans, objectives, and emergency scenarios, but the conditions of 
the UK’s withdrawal and the details of the future relationship between the EU and 
Britain are still far from evident. In an attempt to realign the Conservative Party 
behind her government in the negotiations with the EU, and thus make way for a 
more unified approach to Brexit, Theresa May called for a general election. As it 
turned out, the June 2017 election did anything but help strengthen her agenda. 
The Tories lost seats in the Westminster parliament, and consequently had to 
make a coalition deal with the Democratic Unionist Party, a conservative pro-Brexit 
Northern Irish formation to secure a far-from-overwhelming majority in the House 
of Commons.

The possible outcomes of the negotiations debated by British politicians and 
the media can be clustered into three main groups: soft Brexit, hard Brexit, and a 
no-deal scenario. Economically, the best arguments serve the case of a soft Brexit, 
whereby Britain would remain as close to the EU as possible. Maintaining a close 
relationship with the EU after Brexit is a core British interest, if for nothing else, 
because the EU is a single market made up of 500 million people (440 million, after 
the UK’s withdrawal). Obviously, if Britain leaves the EU, Brussels and the Member 
States won’t allow British companies access to this market as if nothing had 
changed. Unlike in the case of the withdrawal itself, there are examples of non-
EU countries having access to the EU’s market. Just to name the most pertinent 
example, the non-EU countries of the European Economic Area access parts or 
the whole of the EU’s market without restrictions in the form of tariffs or non-tariff 
barriers through a range of trade agreements. Switzerland and Norway were often 
featured in the debates around Brexit, but it was much less highlighted by pro-Brexit 
politicians that these countries, in exchange for the market access, accept the acquis 
communautaire related to the EU’s single market and trade policies without having 
the possibility to formally participate in decision-making processes establishing the 
rules of the game. An analogous pattern for the future EU–UK relationship also 
makes it hard to see how the free movement of goods could be guaranteed without 
the free movement of the workforce, the latter being a crucial argument against the 
EU in the referendum campaign. Britain would also be expected to contribute to the 
costs of the single market, much like it is now, as an EU Member State.

While maintaining the closest possible ties with the EU is probably the best 
solution in economic terms, arguments based on British national sentiment and 
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pride or the regaining of national sovereignty by all means tend to downplay the 
economic impact of Brexit. Leading figures of the Brexit campaign has usually 
emphasized the savings that Britain can make if it is no longer required to pay large 
sums to the common European budget as a net contributor. Advocates of a hard 
Brexit, or even a no-deal with the EU usually approach the question from this angle, 
despite often being demonstrably misleading. A hard Brexit would, in fact, mean the 
UK’s withdrawal from not only the EU’s single market but also its customs union, 
regaining its ability to conclude international trade agreements on its own term, 
including a free-trade deal with the EU after Brexit. The economic impact of a hard 
Brexit is hard to estimate, as it would depend on the new trade deals that the UK can 
individually secure with the rest of the world, or whether its current partners would 
trade with the UK under the same terms they trade with the EU.

At the present state of the negotiations, it appears the British government is 
aiming at some kind of a mixture between soft and hard Brexit, since it has become 
clear that politically it is impossible for Britain to remain in the single market, as that 
would also mean accepting all the regulations that come with it. After many debates 
inside the government, the UK’s current basis for negotiations with the EU is the so-
called Chequers plan. In July 2018, Theresa May had a long talk with the members 
of her government and had them compromise on a series of issues. According 
to this, the UK would commit to harmonization with EU rules on goods and show 
regulatory flexibility in the case of services. It would pursue its own trade policy, but 
it would also seek a deal with the EU on a facilitated customs arrangement.

Even this compromise solution couldn’t go unchallenged: after saying amen to 
it in Chequers (the prime minister’s country house), two senior ministers resigned 
from Theresa May’s cabinet. One of them was Secretary of State for Exiting the 
European Union David Davis (the minister responsible for the Brexit negotiations), 
the other was Foreign Secretary (Minister of Foreign Affairs) Boris Johnson. 
Following their resignation and the protest from other hardline Brexiteers of the Tory 
party, the prime minister had to recalibrate the Chequers plan, watering it down, and 
bringing it closer to a hard Brexit proposal by making a commitment for driving the 
UK completely out of a customs union with the EU, ruling out any possibility of a 
border in the Irish Sea (which was discussed as an alternative to a hard border with 
Ireland, an EU Member State), and leaving the EU’s VAT regime.

As even these concessions seem unsatisfactory to hard Brexiteers, the diluted 
Chequers plan is still under constant attack from inside and outside the Tory party. 
Yet it is the best compromise Theresa May could forge since she became prime 
minister. When David Davis left her cabinet as a sign of protest against the Chequers 
plan, she appointed Dominic Raab in his place, but announced that she would take 
personal charge of the negotiations with the EU. As Michel Barnier has been open 
to negotiate on the basis of the Chequers plan, Theresa May might ultimately be 
successful in negotiating a withdrawal agreement, even though the government’s 
plan to conclude the agreement by October 2018 still looks excessively optimistic.

And while the negotiations are far from over, the March 29, 2019 deadline, 
established in the guidelines of the European Council and accepted by Britain, comes 

http://ukandeu.ac.uk/fact-figures/what-is-hard-brexit/
https://www.theguardian.com/politics/2018/jul/06/what-the-cabinet-has-agreed-at-chequers-brexit-meeting
https://www.ft.com/content/aeb53c82-82ac-11e8-96dd-fa565ec55929
https://www.bbc.com/news/uk-politics-44845933
https://www.bbc.com/news/uk-politics-44941792
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closer and closer. The internal divisions in British politics can still derail Theresa 
May’s strategy based on the Chequers plan. She will not only have to fend off senior 
Tory politicians advocating for a harder Brexit and challenging her leadership, like 
Boris Johnson, but also those from all parties who think that Brexit can only be 
legitimized by another referendum, either on the terms of the Brexit deal, or the very 
idea that Britain should be leaving the European Union. The intense contestation of 
the government’s Brexit plan could also lead to a scenario where Britain ceases to be 
a Member State of the EU without having concluded a withdrawal agreement. The 
government has tacitly started to count with this possibility and the Department for 
Exiting the European Union has begun to inform the citizens about the implications 
of a no-deal scenario in many fields from banking and imports through driving and 
travelling to farming and labeling products.

As if that weren’t enough, Theresa May also has to proceed in a way that doesn’t 
imperil the unity of the United Kingdom. The majority of voters in Scotland and 
Northern Ireland, two territories with devolved legislations, voted in favor of remaining 
in the EU. This is especially true for Scotland, where every single electoral district 
had a pro-remain majority. In 2014, Scotland had a referendum on its independence 
from the United Kingdom. A not-so-overwhelming majority of the Scottish voters 
wanted Scotland to stay in the UK partly because at the time it also meant staying 
in the EU. After Brexit, Scottish independence can easily reappear at the top of the 
political agenda, especially if the deal the British government reaches with the EU 
will be perceived as detrimental to Scotland. This also applies to Northern Ireland: 
if the Withdrawal Agreement or a no-deal scenario leads to the reestablishment 
of a border between Ulster and the Republic, Northern Irelanders might be driven 
towards demanding reunification with Ireland. Consequently, Brexit could end up 
not only harming the British economy, but the United Kingdom of Great Britain and 
Northern Ireland might find itself less united and much smaller after the end of the 
process.

CONCLUSION

To sum it up, the process leading to the UK’s eventual withdrawal from the 
European Union has been delayed by a set of conditions. First it was the very 
fact that the withdrawal of a Member State from the EU is an unprecedented 

event; neither European, nor British law could offer a pattern to rely on. The UK had 
to figure out its own constitutional requirements for the withdrawal, and only after 
that could it engage in the negotiations with the EU. The negotiations were hindered 
by the multitude of scenarios that British politics envisaged for Brexit. On top of that, 
the diverging scenarios were not aligned with the government or the opposition; 
there has been diverging opinions inside all parties. Most importantly, the governing 
Conservative Party has been much divided over Brexit and the desirable outcome of 
the negotiations. Prime Minister Theresa May had been in constant need to balance 

https://www.gov.uk/government/collections/how-to-prepare-if-the-uk-leaves-the-eu-with-no-deal
https://www.bbc.com/news/politics/eu_referendum/results
https://www.bbc.com/news/politics/eu_referendum/results
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between senior members of her own party who argue in favor of one or another 
Brexit strategy, while she also called a general election that ended up weakening 
the Conservative presence in Westminster. It is with constant internal tensions in 
the government and the Conservative Party that Theresa May has to find a way 
to negotiate with the EU, keep some kind of a majority in Parliament, and deter 
Northern Ireland from the idea of Irish unification, as well as Scotland from Scottish 
independence.


