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Abstract: In this study1 the author will examine the new principle of the general 
international law declared by the International Court of Justice. The Board added 
the requirement of undertaking an environmental impact assessment as a general 
principle in the Pulp Mills on the River Uruguay case, but they were reticent about 
the exact content. On the one hand, we will traverse the judgment itself with the 
potential correlations of the principle, especially the transboundary context and 
the other environmentally relevant judgments. On the other hand, we consider the 
link between the requirement of undertaking an environmental impact assessment 
and the precautionary principle, as well as the connection with the sustainable 
development.

Összefoglalás: A jelen tanulmányban a Nemzetközi Bíróság által nemrég dekla-
rált új általános nemzetközi jogelvet vizsgálja a szerző. A testület az Uruguay-folyón 
létesített papírmalmok ügyében mondta ki a nemzetközi jog általános elveként a 
környezeti hatásvizsgálat készítésének szükségességét, mindazonáltal annak pon-
tos tartalmát illetően eléggé szűkszavú volt. Egyrészt áttekintjük magát az ítéletet, 
annak lehetséges korrelációival, különös tekintettel a határon átnyúló kontextusra, 
valamint a további környezetjogi szempontból releváns ítéletekre. Másrészt meg-
figyeljük a környezeti hatásvizsgálat elvének az elővigyázatosság elvével való 
kapcsolatát és a fenntartható fejlődéssel való összefüggését.

INTRODUCTION2

The International Court of Justice added a new general principle of international 
law in 2010 when the board declared the environmental impact assessment 
(EIA) as a requirement under general international law in the Pulp Mills on 

the River Uruguay case.3 The purpose of the case was the environmental dispute 
between Argentina and Uruguay over pulp mills and its facilities established on 
the River Uruguay authorized by Uruguay. The Court based its judgment on the 
1975 Statute of the River Uruguay (1975 Statute)4 and its own Statute.5 The other 
significant international legislation was the bilateral Treaty concerning with the 
boundary between the two States.6

1 The author is dr. Vivien Benda, Ph.D. student, Pázmány Péter Catholic University, Doctoral 
School of Law and Political Sciences.

2 I would like to express my gratitude to Dr. Gabor Kecskécs Ph.D. who gave me the idea of this 
study durint the “Tavaszi szél” conference on May 4, 2018 in Győr.

3 International Court of Justice, 2010 a, p.14.

4 International Water Law Project, 1982.

5 International Court of Justice, 2018 c.

6 UN, 1968.
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The Court drew a distinction between the substantive and the procedural 
obligations and found that Uruguay has breached its procedural obligations. This 
distinction was permitted by the 1975 Statute and Argentina distinguished between 
the two types of obligations. Argentina said in its Application7 that Uruguay 
had breached both but they admitted the connection between procedural and 
substantive obligations. According to Argentina, the procedural obligations maintain 
the ’optimum and rational utilization’ of the River Uruguay and the violation of 
procedural provisions automatically entails a breach of the substantive obligations 
because they are indivisible.8 Uruguay hotly debated this view and said that it is the 
Court’s task to determine whether a violation happened or not, so they denied the 
automatic mechanism demonstrated by Argentina.9

According to János Bruhács who refers to the joint dissenting opinion Judges 
Awn Shawkat Al-Khasawneh and Bruno Simma, the distinction is too indeterminate 
and it can cause confusion as the Court found that the obligation of undertaking 
an EIA is substantive10 but the Court also noted that it must be carried out before 
the project’s beginning11 so this could be assumed as a procedural characteristic. 
The other problem with the distinction is based on the fact that the Court declared 
the duty to co-operate12 as a substantive obligation, however, it cannot be realized 
without procedural activities.13

Finally, the Court found that Uruguay has breached only its procedural 
obligations, but rejected the automatism between the two types of obligations 
argued by Argentina. Uruguay, among others, did not accomplish the obligation 
to notify Argentina through the Administrative Commission of the River Uruguay 
(CARU), which was set up by the 1975 Statute.14

The novelty of the judgment was definitely the declaration of carrying out an EIA 
as a requirement under the general international law. The dispute between Argentina 
and Uruguay definitely widened the scope of the EIA in transboundary context 
because the Parties were not members of the Espoo Convention on Environmental 
Impact Assessment in a Transboundary Context. In this paper, we will examine the 
potential content of this requirement in three aspects:

• the content of the EIA in the light of the judgment;
• the link between the precautionary principle and the requirement of carrying 

out an EIA;
• the EIA and the sustainable development.

  7 Application filed by Argentina on May 4, 2006 b.

  8 International Court of Justice, 2010 a, para. 71–72.

  9 Ibid., para 73.

10 Ibid., para 203–219.

11 Ibid., para 120.

12 Ibid., para 281.

13 Bruhács, 2012, pp. 41–42.

14 International Court of Justice, 2010 a, para 122.
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THE CONTENT OF THE EIA IN THE LIGHT OF THE 
JUDGMENT AND ITS CORRELATIONS

The Transboundary ConTexT and ITs CorrelaTIons

The Court focuses on the transboundary aspect of the requirement as the 
judgment says carrying out an EIA is needed “where the planned activity is 
liable to cause harm to a shared resource and transboundary harm”15 and 

“where there is a risk that the proposed industrial activity may have a significant 
adverse impact in a transboundary context, in particular, on a shared resource.”16 
The recognition of the importance of the issue concerning with the transboundary 
harm caused by a State to the other goes back a long period of time.

The Trail Smelter case17 enriched the international environmental law with the 
acceptance of the ‘sic utere tuo ut alienum non laedas’ principle. The United States 
of America was in dispute with Canada over the transboundary harms caused by 
the Canadian Trail Smelter which was located near the Canadian–US border. The 
three arbitrators18 found that the States are not allowed to use their own territories 
in such a way that could cause harm to another State’s inhabitants or to their 
property. They also said that this obligation exists when the potential harm can be 
proved unequivocally and convincingly.19

In the Corfu Channel case20 the International Court of Justice said that no State 
can allow its territory to be used to cause a violation to other State’s rights.21 Four 
ships of the British Royal Navy passed the Corfu Channel several times, which was 
under Albanian authority, without the permission of the other State in 1946 and the 
British Royal Navy suffered serious damages and loss of life because of mines. 
Even though it was not clear that Albania or the Yugoslav Navy planted the mines, 
the Court said that Albania was responsible for the damages because the Albanian 
Government must have known that a third State established the mines. On the 
other hand, they also found that the British ships violated Albania’s sovereignty. 
According to Balázs Majtényi, in this case, the prohibition of abuse of rights became 
one of the general principles of the international environmental law.22

15 Ibid., para 203.

16 Ibid., para. 204.

17 UN, 2006.

18 Charles Warren (USA), Robert A. E. Greenshields (Canada), Jan Frans Hostie (Belgium).

19 Bándi, 2011, p. 276.

20 International Court of Justice, 1949, p. 4.

21 Bándi, 2011, p. 276.

22 Majtényi, 2012, p. 27.
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The Lake Lanoux case23 – a dispute between France and Spain over the use of 
the Lake Lanoux’s water – pointed out that the States must notify each other when 
the proposed activity could affect the shared water.24 The Court also noted that the 
States should not assume each other’s bad faith, and this became another general 
and well-established principle of the international law.25

The cases above raise the issue of territorial sovereignty because we could see 
that these obligations under the general international environmental law could serve 
as a limit on the State’s sovereignty. The Lake Lanoux case also strengthened this 
point of view as the Court said that the territorial sovereignty “must bend before all 
international obligations, whatever their origin, but only before such obligations.”26 
Gunther Handl points out that the ‘sic utere tuo’ principle reveals the fact that in 
this transboundary context the territorial sovereignty is interdependent and not 
absolute. He originated the recognition of this view from the Corfu Channel case and 
mentions that many concepts could serve as the legal basis of this principle, such 
as ‘good neighborliness’ or the notion of international servitude. According to him 
‘neighborliness’ means the link between the sovereign rights and the international 
society’s context.27

The oTher ComponenTs of an eIa aCCordIng To The CourT

The Court does not explain the possible content of the requirement of carrying 
out an EIA in detail and observes that neither the 1975 Statute nor the general 
international law can really help us to solve this issue. Moreover, neither 

Argentina nor Uruguay were Parties in the Espoo Convention,28 which declares that 
the EIA is “a procedure for evaluating the likely impact of a proposed activity on 
the environment.”29 According to Alan Boyle, this is an important tool which can be 
useful for the decision-makers to be informed and a proper EIA can balance the 
various interests, especially the economic ones.30

Nevertheless, we can explore elements that could be relevant defining the 
obligation of undertaking an EIA. Beyond the transboundary context, the Court also 
noted that each State is allowed to determine the specific content of the EIA and the 
authorization process in the domestic law case by case. The limit is that they have 
to regard the nature and the magnitude of the proposed development. Due diligence 

23 ECOLEX, 1957.

24 Bándi, 2011, p. 276.

25 Kovács, 2011, p. 248.

26 ECOLEX, 1957, p. 16.

27 Handl, 1975, pp. 55–57.

28 UN, 1991.

29 Ibid., Article 1 (vi).

30 Boyle, 2011, p. 4.
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is also significant in this aspect.31 According to Boyle, this means on the one hand, 
that an EIA should not be specifically required by the law but it can be the part of the 
authorization process. On the other hand, the EIA is per se needed if the conditions 
exist but the specific content depends on the State.32

The other significant element is that the EIA is “prior to the implementation of 
the project”33 and continuous monitoring shall be necessary. I think this is important 
because of the connection with the precautionary principle and, in my point of view, 
there is a strong connection between the two principles, despite the fact that the 
Court missed emphasizing this link.

Finally, the requirement of undertaking an EIA also correlates with the obligation 
of due diligence in the prevention and the duty of vigilance.34 According to Bruhács, 
the international norms could be fulfilled in various ways. Sometimes the obligation 
is clear, for example, the Parties must notify each other or establish a hydroelectric 
power plant etc. But another time the content of the requirement is uncertain, just 
like the obligation of due diligence.35

THE LINK BETWEEN THE PRECAUTIONARY PRINCIPLE 
AND THE REQUIREMENT OF CARRYING OUT AN EIA

In his separate opinion Antônio Augusto Judge Cançado Trindade36 pointed out 
that each States referred to the prevention and to the precautionary principle 
but the Court did not acknowledge or affirm them as general principles of the 

international law. He believes that the Court’s silence does not affect the existence of 
these principles and he thinks these are general principles, which are the significant 
components of the international environmental law and it is sorrowful that the Court 
did not seize the opportunity to declare them.37 He finds a link between the principles 
and the intergenerational equity and precautionary principle plays an important role 
to fulfil our duty towards the future generations and to the people living today.38

Gábor Kecskés pointed out that the Court refrained from using the term of 
precaution and mentioned the term vigilance. The Court stated that due diligence 
and the obligation of vigilance and prevention are violated if there is no EIA about 
the potential effects.39 Even with the use of the simple grammatical interpretation’s 

31 International Court of Justice, 2010 a, para. 205. p. 83.

32 Boyle, 2011, p. 5.

33 International Court of Justice, 2010 a, para. 205. pp. 83–84.

34 Kovács, 2011, p. 248.

35 Bruhács, 2014, p. 122.

36 International Court of Justice, 2010 b.

37 Ibid., para 112. pp. 176–177.

38 Ibid., para 124–132.

39 Kecskés, 2015, pp. 69–72.
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tool, we can clearly see the difference between the two terms. According to the 
Oxford Living Dictionary vigilance means careful to watch for possible danger40 and 
precaution means a measure taken in advance to prevent something dangerous.41 
We can observe that precaution means much more than vigilance because of the 
longer time dimension and the procedural characteristic it shows.

In fact, precaution is one of the most important environmental principles. It 
means more than prevention as it supposes that the planned activities could cause 
harm to the environment so instead of the presumption of innocence it operates 
with the presumption of guilt. This principle is based on bitter experiences, such 
as the sorrowful consequence of the aerosol sprays, which caused severe damage 
to the ozone layer. The precaution principle requests the scientific foundation of 
the potential danger but it settles for scientific uncertainty.42 In this objective, we 
can agree that an EIA is a necessary instrument to fulfil this duty so there is an 
unequivocal connection between the principles and because of the logical deduction 
precaution is broader than the obligation of undertaking an EIA which serves as a 
possible part of it. In this perspective, the question arose: why is the Court careful 
about the precautionary principle if they accept undertaking an EIA as a general 
principle?

In the Whaling in the Antarctic case,43 which was the next environmentally 
relevant case, the Court neither add a new component to the request of carrying 
out an EIA nor declared the precautionary principle as a general principle. However, 
Judge Cançado Trindade’s separate opinion is relevant again. He refers to Australia’s 
oral argument in which the State emphasized the importance of the precautionary 
principle and mentioned its three main legal pillars: intergenerational equity, the 
principle of prevention, and the precautionary approach.44 According to Edith Brown 
Weiss, the intergenerational equity also contains three principles: options, quality, 
and access. These principles can lead us to fulfil our moral duty towards the next 
generations and conserve the planet to them because we ought to pass this legacy 
to them at least in no worse condition than we inherited it. The principle of options 
means that we ought to preserve the diversity of the resources, so we should avoid 
determining the future generation’s choices. According to the principle of quality, 
we need to conserve the quality of the environment and the last principle means 
we must not commit discrimination between the generations in the access to the 
natural resources.45. To realize these obligations we should develop strategies46 and 
in my view, this kind of planning is a part of the precautionary approach.

40 English. Oxford Living Dictionaries, 2018 b.

41 English. Oxford Living Dictionaries, 2018 a

42 Bándi, 2011, pp. 21–24.

43 International Court of Justice, 2014 a.

44 International Court of Justice, 2014 b.

45 Brown Weiss, 2008, p. 616.

46 Ibid., pp. 622–624.
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Japan, the other Party of the case, argued that the JARPA II47 was designed in 
“prudent and cautious way”, moreover, they stated that the program was consistent 
with the precautionary principle.48 The interventor, New Zealand also mentioned 
the importance of the precautionary approach and stated that the Parties of the 
Convention49 do not have right to use lethal methods unrestrictedly, they must show 
scientific proofs and the level of the whales to be killed must take into account the 
precautionary principle.50 According to Judge Cançado Trindade, it is symbolic that 
all the Parties referred to the principle and he emphasized that despite the silence of 
the ICJ and other international courts, this kind of approach is getting more and more 
relevant, especially when protective measures are needed even if the corresponding 
scientific proof is missing. In this case, the principle demands the conservation of 
living marine resources, prevailing over the State’s unilateral actions, especially if it 
is motivated by commercial interest, operating with a collective guarantee, decision-
making, regulation under the Convention.51

In the complex cases of Nicaragua and Costa Rica52 the precautionary principle 
also appeared in one of the Parties’ argument53 but the Court refused to declare it or 
refer to the principle. This judgment affirmed the Pulp Mills case’s provisions about 
the general request of carrying out an EIA. Nevertheless, Judge Cançado Trindade 
in his separate opinion54 demonstrates another correlation with the precautionary 
principle and with the obligation of carrying out an EIA. He finds that the other 
significant component is the Autonomous Legal Regime of Provisional Measures 
of Protection. According to him, this regime is the manifestation of the protective 
dimension in the contemporary international environmental law and it brings us 
closer to the general principles of law. This regime underlies the prevention and to 
the precautionary principle, so we can assume that this connection could serve as 
a component of the content of the obligation to undertake an EIA. The Court is fully 
entitled to order any necessary measures even if the ordered measures are partly 
or totally different from the requested ones. Furthermore, the Court can order these 
measures without the request of the Parties and the Court has ex officio right to 
supervise the fulfilment of the measures, with a special emphasis to the protective 
dimension. He also considers with the breach of these protective measures as he 
determines the legal consequences, such as satisfaction as a form of reparation. 

47 Japan’s second whaling program started in 2005 which allowed lethal research of more whale 
species.

48 International Court of Justice, 2014 b.

49 Arctic Portal Library, 1946.

50 International Court of Justice, 2014 b.

51 Ibid.

52 International Court of Justice, 2018 a; International Court of Justice, 2018 b.

53 Nicaragua argued that Costa Rica breached the Regional Agreement on the Transboundary 
Movement of Hazardous Wastes when did not implement the precautionary approach. Ibid.

54 International Court of Justice, 2015.
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According to him, this autonomous legal regime has evolved but we need much 
more development to satisfy the duties originated from the preventive dimension.55

Judge Hisashi Owada also drew a separate opinion56 to the judgment and he 
interprets the content of the obligation of carrying out an EIA. He reminds us that 
the Court has already declared the existence of this legal obligation under general 
international law and he approves that the Parties argued this in the present case. 
According to him in this judgment, the Court should be placed in contrast with the 
ITLOS’s advisory opinion which declared the obligation as a “general obligation under 
customary international law.” He points out that the Court’s declaration is way more 
nuanced and the process of undertaking an EIA is holistic. According to him, the 
obligation has technical characteristics and is necessary to prevent transboundary 
harms. Moreover, this allows the civil society to participate in the decision-making 
about the activities with potential significant environmental impacts and he also 
emphasizes the importance of due diligence.57

THE EIA AND THE SUSTAINABLE DEVELOPMENT

The principle of the sustainable development could be another alternative 
correlation with the requirement of undertaking an EIA as it shows a complex 
characteristic. The principle has at least two fundamental aspects: the social, 

economic, and environmental dimension and the people living today’s moral 
obligation towards the future generations.58

The sustainable development, according to the Brundtland Report (1987), is a 
“development that meets the needs of the present without compromising the ability 
of future generations to meet their own needs.”59 During the years the definition 
has gained a more holistic character but this future-oriented approach is one of 
its most significant components. The issue is much more actual today as the 
states need to implement the United Nations’ Sustainable Development Goals 
(SDGs). The seventeen goals focus on the various aspects of the sustainability, for 
example sanitation, clean water, clean and affordable energy, industry, innovation, 
infrastructure, sustainable cities, and other communities, responsible consumption, 
climate actions, sustainable life on the earth and below the water etc. The agenda 
is strongly devoted to the protection of human rights so there are further goals 
related to this such as gender and other equality, no poverty and hunger, quality 
education. To achieve the goals till 2030 the requirement of taking an EIA could 

55 International Court of Justice, 2018 a; International Court of Justice, 2018 b.

56 International Court of Justice, 2018 d.

57 Ibid.

58 This two dimensions were emphasized in the European Strategy of Sustainable Development 
(2001).

59 UN Documents, 1987.
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serve as a great and effective technical tool. An EIA could take into account not only 
the potential environmental impact but the social, cultural, and ecological effects 
of the planned activity, which components are integral parts of the sustainable 
development. According to Nay Htun, an EIA could answer questions like these: 
Are the patterns of land use appropriate? How big are the costs of deforestations? 
How will be the hazardous wastes disposed? Do the urban development policies 
incorporate quantitative and qualitative goals? How effective is the integration of 
energy, environment, and development policies?60 Questions like these are important 
not only in the local and national level, but in the transboundary context too and the 
fact that an EIA could answer them means that the legal principle is obviously one 
of the most suitable tools of the realization of sustainable development.

However, the precautionary principle was not mentioned in the judgment, the 
sustainability was referred several times. This principle appeared in the order of 
the provisional measures as the Court stated that the use of the river should allow 
the sustainable development which is linked with the conservation of the river’s 
environment and the economic development of the States.61 They also referred to 
the Gabčikovo–Nagymaros case in which the sustainability served as a significant 
principle. According to that judgment, the sustainability expresses the harmony 
between the economic development and the protection of the environment.62 We 
need to mention Vice-President Sri Lankabhimanya Weeramantry’s definition 
that he gave in his separate opinion. According to him, the case was an excellent 
occasion to figure out the meaning of the sustainable development which means 
that the right to development is relative and it should consider the environment.63

May the concept of the sustainable development could serve as a bridge 
between the obligations to undertake an EIA, which was confirmed as principle 
under the general international law. The sustainable development not only means 
the economic and environmental interests’ harmony, but it focuses on the future 
generations too. This side of the principle is bond with the intergenerational equity 
and it also requires the realization of the precautionary principle, which tool could 
be an EIA.

CONCLUSIONS

On the one hand, we can agree that the declaration of carrying out an EIA as 
a requirement under the general international law meant a great success 
and development because this declaration enriched the international 

environmental law with a new source. Nevertheless, on the other hand, the Court 

60 Htun, 2012, pp. 17–22.

61 International Court of Justice, 2006 a.

62 International Court of Justice, 1997 a.

63 International Court of Justice, 1997 b.
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missed the detailed interpretation of the new general principle’s content. However, 
the judgment gives us starting points to define the potential content.

One of these starting points is the transboundary context which helps us to 
deduct other potential components. In fact, these derived components are partly 
other general principles or obligations under the general international law. The sic 
utere tuo principle, the prohibition of abuse of rights in international relations, the 
State’s duty to notify the other concerned State if there is the chance of potential 
harm or effect to the environment, demonstrate a close connection with the 
transboundary context and lead us to clarify the new requirement’s content. The 
other important deduction is that the obligation of undertaking an EIA, where the 
proposed industrial activity may cause significant adverse impact to the other State, 
could serve as the limit of the States’ territorial sovereignty.

We can discover other components of the principle’s content in the judgment. 
This obligation is a procedure for evaluating the potential effect of the proposed 
activity and each State can determine its specific content in their domestic law 
case by case. Furthermore, considering the time dimension, the Court mentioned 
that the realization of this duty must be prior to the implementation of the project 
and continuous monitoring is also acceptable. The Court also used the term of due 
diligence and duty of vigilance evolving the content.

Beyond the written content and its correlations, we can agree that this is a holistic 
procedure as Judge Owada mentioned it. In order to this holistic characteristic the 
link between the obligation to undertaking an EIA and the precautionary principle 
is really intense, moreover, we can assume that these obligations are inseparable, 
even the Court was silent about it as Judge Cançado Trindade emphasized the 
importance of the precautionary approach. Therefore, the intergenerational equity 
and the Autonomous Legal Regime of Provisional Measures of Protection must be 
the part of the potential content.

In conclusion, the precautionary principle, which is one of the most important 
and indispensable principles of the contemporary international environmental law, 
is the initial step to embrace the exact content of the obligation of undertaking an 
EIA. The logical order would have required the declaration of the precautionary 
principle as a general principle under international law. From my point of view, the 
Court should be more open to this significant preventive dimension as the separate 
opinions emphasized this. On the other hand, the Court favored attention to the 
sustainable development and this principle’s complex characteristics could answer 
the opened question above.
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