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The Decision of the European Court of Justice  
in the Sólyom Case
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The Source and Nature of the Problem

Legal experts and the public are familiar with the events: on 21 August 2009, 
László Sólyom, President of Hungary at the time, sought to enter Slovakia’s 
territory on the Elizabeth Bridge at Komárom, but he was refused entry by the 

Slovak authorities. Mr Sólyom was intending to celebrate the festival of Saint Stephen 
in Komárno (Slovakia) at the invitation of a local Hungarian community association, 
but he was forced to abandon this plan. Slovakia protested against the visit of the 
Hungarian head of state; it subsequently argued that the Hungarian President had been 
seeking to enter Slovakia on a sensitive date. Forty-one years earlier, on 21 August 1968, 
Warsaw Pact troops – among them Hungarian troops – had invaded Czechoslovakia. 
Understandably, the events of 21 August 1968 are still painful for Slovakia, and in 
Hungary it is a source of embarrassment that barely 10 years aft er 1956, Hungarian 
troops assisted in the suppression of Czechoslovakia’s nascent democratisation.

Yet, are we really to believe that the presence of Mr Sólyom (67 years old at the 
time) in Slovakia on 21 August 2009, would have reminded people in Slovakia of the 
Hungarian invaders of 1968? It seems to be a rather unlikely proposition, especially 
regarding the slight fi gure of the Hungarian president, a respected statesman. (Here 
I am thinking of his physical stature, as in intellectual terms László Sólyom is a true 
giant and even comparable to a tank.) From the beginning of his presidential term, 
Mr Sólyom showed a special commitment to the issues faced by the Hungarian 
minorities abroad.1 He once said: “In recent years I have increasingly represented, at home 
and abroad, the Hungarian nation as a nation conceived in a cultural sense.” “It is Hungary’s 
right and duty to concern itself with the fate of the Hungarians living beyond the borders and 
to stand up for their interests.”2 Evidently, such ambitions were not shared by Slovakia’s 
Social Democratic prime minister, whose party was in a coalition with the far right. 
At any rate, in view of László Sólyom’s activities in the opposition under communism 
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and his role in establishing the rule of law aft er the fall of communism, it is hard to 
imagine how anyone could – in good faith – draw an analogy between him and a 
soldier of the Hungarian communist army in 1968. This is one aspect of the story.

The other part is that on 16 October 2012, the Court of Justice of the European Union 
(hereinaft er: the Court) held that Slovakia had not breached EU law by refusing entry 
to Mr Sólyom, then President of Hungary. According to some commentators,3 the Court 
did not clarify whether Slovakia had acted unlawfully or not. It is my belief, however, 
that the Court stated clearly in its judgment that Slovakia must be regarded as the 
winner of the case and that Hungary’s position in the action had been wrong. This is 
supported by the Court’s explanation of its decision, which was issued on the day of 
the judgment.4

In what follows I shall examine the arguments made by Hungary in the Sólyom case 
as well as the positions taken by the Advocate General5 and by the Court. In many 
respects, one can agree – particularly at fi rst sight – with the decision of the Court. 
However, a more thorough examination of the case reveals that the Court’s position 
was inconsistent and contrary to the aims of integration. In legal terms, the Court’s 
decision would seem to have been as defi cient as was the advisory opinion issued by the 
International Court of Justice aft er Kosovo’s unilateral declaration of independence. 
Both court decisions were preceded by substantial expectations. And in each instance 
it is evident that the Court’s aim was to evade controversial issues in a politically 
sensitive arena and to bring the matt er to a simple conclusion.

The Foundations of EU Law

Article 3(2) of the Treaty on European Union (hereinaft er: TEU)6 states: “The Union shall 
off er its citizens an area of freedom, security and justice without internal frontiers, in which 
the free movement of persons is ensured in conjunction with appropriate measures in respect 
to external border controls, asylum, immigration and the prevention and combating of crime.”

The area of freedom was originally established within the framework of an 
international agreement (the Schengen Agreement of 14 June 1985) and it was based 
on intergovernmental cooperation rather than on the EU’s supranational architecture. 
However, this situation changed with the adoption to the Treaty of Amsterdam, 
and today it may be concluded that the third pillar has evolved into supranational 
regulation.7 Schengen cooperation is itself the best example of how the Member States 
have included in EU law a fi eld formerly governed by international law and how they 
have expanded the scope of EU law in response to the inadequacies of intergovernmental 
regulation. Moreover Schengen cooperation originally also included the abolition of 
border controls within the Schengen area. It may be stated that the abolition of the 

FPR_3_fejezetek.indd   108FPR_3_fejezetek.indd   108 2013.08.04.   14:05:342013.08.04.   14:05:34



2013 109

The Decision of the European Court of Justice

internal border controls is one of the EU’s major achievements8 and the most important 
constituent element of the area of freedom, whose development and maintenance 
features among the objectives of the EU.

The right to free movement9 is one of the EU’s four fundamental freedoms. Initially, 
it had relevance in an economic sense: it enabled the “movement” of workers, their 
families, and also goods vehicles. Today, however, it is an essential att ribute of European 
identity, which is Union citizenship. Indeed, it has become “in itself a major instrument 
of integration”10 and a facilitator of economic and social exchange between European 
societies.11 This is relevant in particular to those who grew up in a world of long lines at 
the borders – if it was even possible to cross into the other country. And it is relevant in 
particular to ethnic Hungarians who, as a result of the events of the 20th century, have 
found themselves as the inhabitants of various countries outside Hungary. The treaty 
provision relating to the right of free movement (Article 21 of the consolidated version 
of the Treaty on the Functioning of the European Union – hereinaft er: TFEU) has direct 
eff ect in the Member States. This means that EU citizens can refer to it and lay claim 
to a right based on it even in the absence of a respective law in the domestic law.12 The 
right to free movement is enjoyed by every (!) Union citizen.13

The detailed rules governing the right of free movement are contained in Directive 
2004/38/EC (hereinaft er: the Directive), which also lists, among other things, the 
grounds and principles for possible restrictions on free movement. A restriction may 
be based on grounds of public security, public policy and public health. The Court, 
however, held in the Rutili case that “no restrictions in the interests of national security 
or public safety shall be placed on the rights secured by the above-quoted articles other than 
such as are necessary for the protection of those interests in ‘a democratic society’.”14 An 
examination of the case law of the Court shows that a criminal act, prostitution or 
disruptive political or trade union activities in the country in question, cannot justify, 
in themselves, a restriction of the right of free movement. The legal practice of the 
Court suggests that the right of free movement can only be restricted where there is 
a genuine and suffi  ciently serious threat aff ecting one of the fundamental interests of 
society.15 Moreover, the restriction must also meet the so-called limitation principles, 
including the principle of proportionality; I would also point out that a restriction can 
only be based on the personal conduct of the individual concerned.

Based on the legal practice of the Court, international customary law – whether it is 
present in an international treaty or not – is a part of EU law.16 The EU is not bound, as 
a rule, by international treaties existing between Member States; rather, Member States 
are required to draw up such treaties and domestic laws in compliance with EU law. 
Even so, the EU generally has regard for international treaties that have been signed 
by a majority of Member States, as long as these treaties contain generally accepted 
principles and comply with EU rules.17
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A major operational principle of the European Union is contained in Article 5 TEU, 
according to which the EU shall only act within the limits of competences conferred 
upon it by the Member States and only with a view to att aining the objectives set out 
in the TEU and the TFEU (hereinaft er together referred to as the Treaties). The right 
to diplomatic relations does not fall under the competence of the EU; it is neither an 
exclusive competence nor a shared competence (see Articles 2–6 TFEU). Nevertheless, it 
might be argued that Slovakia’s conduct falls under the shared competence contained 
in Article 4(2)j TFEU, which mentions the area of freedom, security and justice. This is 
indicated by the so-called implied powers doctrine, which holds that the competences 
contained in the Treaties should be interpreted in an expansive manner, if otherwise 
a treaty or law provision would be meaningless.18 The objectives of the Treaties 
themselves also suggest an expansion of competences.

Finally, I refer to Article 4(3) TEU, which relates to the principle of sincere 
cooperation: “The Member States shall facilitate the achievement of the Union’s tasks and 
refrain from any measure which could jeopardise the att ainment of the Union’s objectives.” 
The Court takes this provision into account when upholding cooperation between 
the Member States.19

Judgment of the Court of the Justice (C-364/10)20

The Court issued its judgment in the Sólyom case on 16 October 2012. The case was 
heard by the so-called Grand Chamber (consisting of fi ve judges). The parties to the 
case were Hungary and Slovakia, but the European Commission also participated as 
an intervening party in support of Slovakia. The judgment was based on the opinion of 
Advocate General Yves Bot.21 This opinion included the following conclusions:

– László Sólyom was not seeking to take part in the inauguration of a statue in 
Slovakia as a private individual;22

– it is not stated in the Treaties that Member States have conferred on the European 
Union competences relating to the entry of a head of state into the territory of another 
state, and so this competence should be regarded as a competence of the Member 
States (this follows from the case of “Commission v Belgium”);23

– an extensive interpretation of competences, whereby the right to free movement is 
extended to cover the head of state, would not be compatible with the principle of the 
conferral of competences;24

– only a situation of persistent paralysis in diplomatic relations between two member 
states would be covered by EU law, because such a situation would jeopardize the 
att ainment of EU objectives (an ever closer union among the peoples of Europe, 
fostering peace and closer relations – Article 4(3) TEU); yet, this clearly was not the 

FPR_3_fejezetek.indd   110FPR_3_fejezetek.indd   110 2013.08.04.   14:05:342013.08.04.   14:05:34



2013 111

The Decision of the European Court of Justice

situation between Slovakia and Hungary, especially with regards to the meeting of 
heads of government in Szécsény on 10 September 2009;25

– Slovakia did not infringe EU law in the course of the events on 21 August 2009;26

– having regard for the case-law of the Court, an abuse of rights did not occur in the 
current case;27

– regarding the political context of the visit, the arrival of László Sólyom might have 
given rise to a public security risk;28

– since the case concerned only the Hungarian head of state’s visit to Slovakia, there 
was no need to examine further possible restrictions on the right to free movement 
of other citizens of the Union performing other offi  cial duties.29

The Court’s judgment consisted of a heading; the arguments of the parties and the 
underlying legal provisions; the facts of the dispute, the pre-litigation procedure and 
the jurisdiction of the Court; the action; the arguments of the defence and the Court’s 
decision; and, fi nally, court costs.

The Action and the Legal Context

In its action, Hungary asked the Court to fi nd that
– Slovakia had failed to fulfi l its obligations under Article 21(1) TFEU and the 
Directive, when it refused Mr Sólyom, president of Hungary, entry to its territory;
– Slovakia’s position, which it was still maintaining at the time when the action was 
brought, namely that it had been entitled under the Directive to prohibit the entry to 
its territory of the Hungarian president, thereby confi rming that such an unlawful 
att itude might recur, confl icted with EU law, in particular Article 3(2) TEU and of 
Article 21(1) TFEU;
– Slovakia had wrongfully applied EU law when, on 21 August 2009, it refused László 
Sólyom access to its territory;
– in the event that a special provision of international law might limit the personal 
scope of the Directive, that the Court should defi ne the extent and scope of such 
derogations.
In the part of the judgment concerning the legal context, the provisions of the 

Directive examined above (or to be examined later in this paper) were addressed, and 
so I shall not repeat them here. However, it is necessary to quote Section 27(2) of the 
Directive, as this is the provision to which Slovakia referred in its decision of 21 August 
2009:

Measures taken on grounds of public policy or public security shall comply with the 
principle of proportionality and shall be based exclusively on the personal 
conduct of the individual concerned. Previous criminal convictions shall not in 
themselves constitute grounds for taking such measures. The personal conduct of the 
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individual concerned must represent a genuine, present and suffi  ciently serious threat 
aff ecting one of the fundamental interests of society. Justifi cations that are isolated from 
the particulars of the case or that rely on considerations of general prevention shall 
not be accepted. (My emphasis.)

Facts of the Dispute and Antecedents

In 2009, having received an invitation from an association based in Slovakia, László 
Sólyom, the President of Hungary, decided to celebrate the Festival of the Foundation of 
the State on 21 August by visiting Komárno, Slovakia, in order to take part in a ceremony 
inaugurating a statue of Saint Stephen of Hungary. That date – 21 August – is considered 
to be sensitive in Slovakia, since on 21 August 1968, Warsaw Pact troops – including 
Hungarian troops – invaded Czechoslovakia with the aim of crushing Alexander 
Dubček’s reform movement. Aft er several diplomatic exchanges of information, on 21 
August 2009, Slovakia’s Ministry of Foreign Aff airs informed the Hungarian Ambassador 
to Slovakia in a so-called note verbale30 that the Slovak authorities had decided to prohibit 
President Sólyom from entering the country. The Slovak side justifi ed its prohibition by 
referring to the Directive and to the provisions of domestic law governing, fi rst, the 
stay of foreign nationals in Slovakia and, second, the national police force. The Slovak 
authorities informed Mr Sólyom of the terms of the diplomatic note on 21 August 2009 
as he was crossing the Elizabeth Bridge en route to Slovakia. He acknowledged receipt 
of the note at the border and refrained from entering Slovak territory. Accordingly, he 
did not take part in the planned inauguration. Subsequently, the two sides exchanged 
several notes and lett ers until, on 12 October 2009, Hungary addressed a complaint to 
the President of the European Commission (hereinaft er: the Commission), requesting 
that the Commission examine Slovakia’s actions in the light of Article 258 TFEU. The 
Commission expressed the view that it was not in a position to form a view on the 
legality of Slovakia’s actions, as the two parties had disagreed regarding the private or 
offi  cial nature of László Sólyom’s proposed visit. On 30 March 2010, Hungary brought 
the matt er before the Commission in accordance with Article 259 TFEU (requesting it 
to bring infringement proceedings before the Court of Justice against Slovakia). The 
Commission, however, expressed the view that EU law did not apply to visits made 
by the head of one Member State to the territory of another Member State and that, 
in those circumstances, the alleged infringement was unfounded. Subsequently, on 8 
July 2010, Hungary then started infringement proceedings before the Court of its own 
motion against Slovakia.
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Jurisdiction of the Court

Slovakia contended that the Court had no jurisdiction to determine the dispute, as 
EU law did not apply to the situation in question. In contrast, Hungary, supported 
by the Commission on this point, considered that the Court did have jurisdiction to 
determine the dispute, because it had jurisdiction in connection with the interpretation 
or application of the Treaties in cases of a dispute between Member States. The Court 
found that it had jurisdiction to determine whether EU law should be applied in the 
matt er in question.31

Heads of Complaint,32 Slovakia’s Defence, and the Findings of the Court

Hungary, in its fi rst head of complaint, maintained that Slovakia had infringed the 
Directive and Article 21(1) TFEU. In Hungary’s view, the Directive applied to all EU 
citizens, including heads of state, regardless of whether they were on an offi  cial or 
private visit. Further, Hungary noted that if the EU lawmakers had wished to make 
the exercise of freedom of movement conditional on rules of international law, then 
they would have made provision to that end, as the Council had done, for example, in 
Article 3(2)(f) of Council Directive 2003/109/EC.33 In Hungary’s view the personal scope 
of the Directive was not limited by the rules of international law. Hungary maintained 
that the scope of the right of every EU citizen to move freely within the European 
Union cannot be given a restrictive interpretation; only the restrictions in the Directive 
might apply. According to Hungary, Slovakia had failed to satisfy conditions laid down 
in Directive 2004/38 for the purpose of refusing the President of Hungary entry into 
Slovak territory. Mr Sólyom had not represented a threat to any fundamental interest of 
society and, in any event, it had been disproportionate to refuse access. Furthermore, no 
notifi cation had been sent to Mr Sólyom to inform him of the grounds for the decision 
in question and of the remedies available to him.

According to Slovakia, the president of Hungary’s planned visit would not have 
been a private visit of an EU citizen. It submitt ed that the entry of a head of state into 
another Member State fell within the sphere of diplomatic relations, as governed by 
customary international law and by international conventions. The principle of the 
conferral of competences under Article 3 TEU, Article 4(1) TEU and Article 5 TEU 
excluded bilateral diplomatic relations between Member States from the ambit of EU 
law. Here, Slovakia referred to the judgment in Case C-437/04 Commission v Belgium.34 
It also pointed out that there was no provision in the Treaties that expressly conferred 
on the European Union competence to regulate diplomatic relations between member 
states.35 Slovakia also made reference to Article 4(2) TEU, according to which the Union 
must respect the equality of Member States as well as their national identities. The fact 
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that Directive 2004/38 did not provide for any derogation concerning the movement 
of heads of state did not mean that the Directive applied to them, as the application of 
EU law to heads of state was excluded by the Treaties themselves. Slovakia disagreed 
with the comparison drawn between the Directive and Directive 2003/109, as the two 
directives dealt with diff erent subjects. Moreover there was no obligation, according 
to Slovakia, requiring EU lawmakers to indicate, for any act of secondary legislation, 
the material and personal scope of the Treaties in the context of international law.36 If 
it were to be accepted that the right to free movement applied to the heads of states of 
Member States, then a Member State could neither deny such a person entry into its 
territory nor, in view of his immunities, subsequently expel him.37 Slovakia did not 
deny that even if EU law had been applicable in the case, it would not have applied 
it – in particular the Directive. The note verbale of 21 August 2009 had formed part of 
the diplomatic exchanges concerning the arrangements for the president of Hungary’s 
planned visit. As such, it had not constituted a ‘decision’ within the meaning of that 
Directive – particularly in view of the fact that the note had been writt en, not by a 
police offi  cer in the border control service, but by the Ministry of Foreign Aff airs. The 
reference to the Directive in that note did not change its position in this regard.

In the Court’s view, EU law had to be interpreted in the light of the relevant rules 
of international law, since international law was part of the European Union legal 
order and is binding on the institutions.38 Mr Sólyom, while a Union citizen, was also 
the Hungarian head of state and thus liable to limitations under international law on 
the right of free movement.39 The rules of international law imposed on the host state 
the obligation to guarantee the protection of a visiting head of state on its territory, 
irrespective of the capacity in which his stay is aff ected. In the view of the Court, the 
right of a head of state to enter the territory of another Member State and to aff ect a 
stay there had to be governed by the rules of international law (the law of diplomatic 
relations).40 The fact that an EU citizen was performing the duties of a head of state was 
such as to justify a limitation, based on international law, on the exercise of the right of 
free movement. In view of the foregoing, the Court found that neither Article 21 TFEU 
nor the Directive were applicable in the case.41

In its third head of complaint, examined by the Court in second place, Hungary 
claimed that Slovakia, seeking to further its own political aims, had exploited the 
provisions in the Directive (abuse of rights). Resorting to EU law in order to express 
political hostility by means of measures restricting the free movement of citizens was 
contrary to the fundamental values of the European Union, Hungary argued. Similarly, 
the public policy or public security referred to in Directive 2004/38 could not be invoked 
in order to pursue political aims. If such conduct were to be considered compatible with 
EU law, then there would be nothing to prevent other Member States from ‘sett ling’ 
their bilateral disputes in the future by invoking EU law.
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According to Slovakia, there had been no abusive application of EU law, since that 
law did not apply to the case. Moreover, the conditions laid down by case-law for the 
fi nding of such an abusive application had not been met.

The Court noted that Slovakia had been wrong to refer, in its note verbale of 21 August 
2009, to Directive 2004/38.42 The Court stated that evidence of an abusive practice 
would require, fi rst, a combination of objective circumstances in which, despite formal 
observance of the conditions laid down by the European Union rules, the purpose of 
those rules has not been achieved, and, second, a subjective element – an intent to obtain 
an advantage from the European Union rules by creating artifi cially the conditions 
laid down for obtaining it.43 According to the Court, the conditions laid down for the 
application of EU law were absent in the case, and Slovakia had not artifi cially created 
the conditions required for the application of the Directive, whereby it found Hungary’s 
complaint concerning an abuse of rights to be unfounded.44

In its second head of complaint – which the Court examined in conjunction with the 
fourth – Hungary claimed that that there was a risk that Slovakia would, in the future, 
repeat the disputed infringement. In its view, the existence of such a risk was confi rmed 
by several statements made by the Slovak authorities to the eff ect that their refusal to 
allow Mr Sólyom to enter the country had not infringed EU law.

Since Slovakia denied any infringement of EU law, essentially on the grounds that EU 
law was not applicable to the case, Slovakia took the view that there was consequently 
no risk of repetition. It argued that Hungary’s second head of complaint was based on 
the possible future conduct of the Slovak authorities and ultimately infringed Slovakia’s 
rights of defence. Finally, in Slovakia’s view the marked improvement in relations 
between the two countries in the period subsequent to the events in question proved 
that the alleged infringement was unlikely to recur.45

In its fourth head of complaint, Hungary maintained that, if the Court were to 
conclude that the rules of international law, and not those of EU law, apply in the 
case, it should then specify the personal scope of Article 21 TFEU and the Directive; in 
particular, the Court should specify whether the limits of international law relate not 
only to heads of sates, but also to other persons.

For its part, Slovakia took the view that the fourth head of complaint had no bearing 
on the dispute between the parties.

Concerning these latt er two heads of complaint, the Court noted that the procedure 
established under Article 259 TFEU was designed to determine an infringement 
of EU law and to terminate such infringement.46 Thus, an action under Article 259 
TFEU concerning future possible infringements was inadmissible.47 It also noted that 
Hungary had merely pleaded a risk of future infringements and had not claimed that 
the risk constituted, in itself, an infringement of EU law. Meanwhile, in its fourth head 
of complaint, Hungary had not referred to an infringement on the part of Slovakia; 
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rather it was seeking an interpretation of EU law. Moreover, the legal issue requiring 
interpretation was not linked with the situation at issue in the case. The Court thus also 
rejected the second and fourth heads of complaint.48

The Court’s Decision and the Incurred Costs

As all heads of complaint raised by Hungary had been dismissed, the Court dismissed 
the action in its entirety, concluding that Slovakia had not breached EU law in the 
matt er of Mr Sólyom. Hungary, having lost the case, was ordered to pay the costs.49

Arguments for and against the Court’s Decision

Arguments Supporting the Court’s Decision

Arguments in favour of the decision are clearly definable. From a diplomatic 
perspective, it was simpler for the Court to dismiss the action and bring the matter 
to a swift conclusion, having failed to establish an infringement of the law by 
Slovakia. Further, the Court avoided taking a view on a possible extension of EU 
competences – which would doubtless have caused controversy in the currently 
divided and crisis-ridden European Union. Without doubt, the Court made sound 
decisions concerning the heads of complaint; its decision is disputable in just one 
instance. In my opinion, there was no abuse of rights by Slovakia, because the 
circumstances required in the legal practice of the Court for an abuse of rights to be 
established were absent, and it is particularly important to note in this regard that 
the Directive does not apply to the head of state of a Member State. An action under 
Article 259 TFEU concerning future possible infringements is inadmissible, but the 
defendant would be denied the right to a defence if an infringement was established 
that it had not yet even committed. Third, the Hungarian complaint concerning the 
scope of persons protected by international law is concerned with the interpretation 
of the law; this too is inadmissible in an action under Article 259 TFEU.

On the Immunity of a Head of State

The judgment refers on several occasions to the immunity enjoyed by a head of state 
under international law and to the obligation of the host state to protect the head of 
state of another state. Based on the positions of the Advocate General, of the Court 
and, in particular, of Slovakia,50 it would seem that a head of state is due absolute and 
perpetual immunity and can neither be expelled from the territory of the given state 
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nor denied entry. This is particularly so if we accept that the right of free movement 
enjoyed by EU citizens is also applicable to him. The Court “solves” this dilemma by 
arguing that the movement of the head of state is governed exclusively by the law of 
diplomatic relations. Regarding this argument, we need to examine briefl y the relevant 
rules of international law.

The relevant principle of international law is “Par in parem non habet jurisdictionem” – 
which means that no state can claim jurisdiction over another. The immunity of the 
state was once considered to be absolute both domestically and abroad; no action 
by a state could be regarded as an exception. Over time this absolute immunity 
has undergone changes, with a distinction made according to whether the state’s 
activities were of a public nature or of a commercial nature (acta jure imperii et acta jure 
gestionis).51 Today, many experts argue that a state’s immunity “ceases” in the event of 
serious human rights abuses.52

State immunity and the principle of the sovereign equality of states is the basis for 
the immunity of state offi  cials.53 Among state offi  cials, the Head of State alone enjoys, 
under customary international law, full immunity abroad and in respect of all his 
acts.54 Thus, a head of state cannot be prosecuted in civil, administrative or criminal 
proceedings.

There are, however, limits to the immunity of a head of state. The most important 
restriction relates to the passing of time: the immunity lasts for as long as the individual 
holds the offi  ce of head of state (functional immunity, procedural immunity).55 As soon 
as the immunity ceases, the former head of state can be prosecuted even for legal 
violations committ ed before or during his term in offi  ce. There are certain actions, 
however, that can result in the prosecution of a head of state even during his or her term 
of offi  ce. Such acts include human rights violations, whereby the complainant is granted 
legal protection under the European Convention on Human Rights56 even if the person 
violating the law has immunity. One should also note the statutes of the international 
criminal courts, which apply equally to all persons without distinction;57 that is, in 
cases of serious crime, a head of state cannot claim immunity at the international 
criminal court.58 

The rules of international law relating to heads of state are based on international 
customary law and the provisions of the Vienna Convention on Diplomatic Relations 
(1961).59 The Vienna Convention is a self-contained regime,60 whereby people 
protected by the Convention can only be subjected to measures as permitt ed under 
the Convention. According to the Vienna Convention, diplomats are accorded 
personal inviolability (that is, certain measures cannot be taken by the receiving state 
against them) and protection. They enjoy immunity (from trial by the courts of the 
receiving state). People protected by the Vienna Convention cannot be expelled from 
the receiving state – albeit this does not mean that it is impossible to force someone to 
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leave: a head of state can be declared persona non grata and a deadline for his departure; 
if he fails to leave by the deadline, then the receiving state may refuse to recognise 
his personal immunity or other rights provided under the Vienna Convention.61 One 
should also note that the sending state can waive the immunity of its diplomatic 
agents.62 A further important aspect is that a person protected by international law 
must respect the laws and regulations of the receiving state and may not interfere in 
its internal aff airs.63 The receiving state may also decide whether to allow a person 
enjoying diplomatic immunity to enter its territory – as Slovakia did in the case of 
László Sólyom. This, too, is a part of state sovereignty.

Hungary’s head of state – similarly to the constitutional situation in other EU 
states – can be removed from offi  ce during his term of offi  ce if he commits a crime.64 
If he were to commit a crime in Slovakia that is also recognised as a crime by the 
Hungarian Criminal Code, he could also be punished in Hungary.65 Under the system 
of law enforcement cooperation between EU Member States, a Hungarian head of state 
who has been removed from offi  ce could be extradited to Slovakia for the purpose of 
prosecution or the carrying out of a sentence.66

Problems Surrounding the Court’s Decision
and Arguments against Its Decision

The European Union is a community of values. This idea was already important to the 
founding fathers of the European Communities and the process was enhanced by the 
Treaty of Maastricht (in particular, the creation of Union citizenship and the second and 
third pillars) and in the course of the debates surrounding the Constitutional Treaty. 
Further impulses have been the Court’s success in establishing a human rights regime 
(based on the European Convention on Human Rights) and the adoption of the Charter 
of Fundamental Rights of the European Union, which received full legal eff ect with the 
entry into force of the Treaty of Lisbon. The fact that the EU is a community of values is 
demonstrated by Article 7(3) TEU, which contains the possibility of applying sanctions 
against a state that has breached the values of the EU, and by Article 49, which requires 
a prospective member state to respect the values of the EU. The nature of the EU as a 
community of values is further supported by Article 3 TEU and in particular by Article 
3(5) TEU, according to which, in its relations with the wider world, the EU shall uphold 
and promote its values.

At the European Council meeting in Laeken in 2001, a clear perspective on the future 
role of the EU was given:

Europe as the continent of humane values, the Magna Carta, the Bill of Rights, the French 
Revolution and the fall of the Berlin Wall; the continent of liberty, solidarity and above all 
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diversity, meaning respect for others’ languages, cultures and traditions. The European 
Union’s one boundary is democracy and human rights. The Union is open only to countries 
which uphold basic values such as free elections, respect for minorities and respect for the 
rule of law.67

In view of the above, it seems contradictory that the EU, having espoused such 
values, does not wish to defi ne or limit the circumstances under which a Member State 
can refuse to allow the head of state of another Member State to enter its territory. 
The head of state expresses the unity of a given Member State; it is the highest offi  ce 
of state. Accordingly, it should be necessary for EU law to regulate or at least limit 
the circumstances under which another Member State can refuse him entry. What is 
Union citizenship worth or to what extent may it be regarded as full citizenship if the 
head of state of a Member State can be arbitrarily prohibited by another Member State 
from entering its territory? It is extremely cynical to argue that EU law only aff ects 
acts similar to the present ones where such acts may jeopardise diplomatic relations 
between the Member States because this would be contrary to the aims of the EU. This 
interpretation is also extremely restrictive and illogical, because diplomatic relations 
are broken off  for a reason, and so it makes no sense that in the Court’s view EU law 
is breached only when this actually happens (the breaking off  of diplomatic relations) 
– and not when the event leading to this outcome – or the event causing a risk of this 
outcome – arises. In my view, Slovak–Hungarian relations did not improve aft er the 
Sólyom aff air; although the two sides are speaking to each other, this does not mean that 
the problems have been resolved – as demonstrated by the fact that in the view of the 
current Slovak prime minister, the only solution to the “dual citizenship debate” is for 
the Hungarian government to revoke in full the legislation facilitating the acquisition 
of   citizenship.68 Beneath the “tip of the iceberg” many problems remain and they have 
surfaced with renewed intensity in recent years (since the collapse of communism).

The Court’s decision and the actions of Slovakia in the case touched on several 
principles of EU law: fi rst, the principle of legal certainty as one of the general principles 
of EU law that arise from the legal practice of the Court and which the Court takes 
into consideration when delivering its judgments. The fact – already mentioned – 
that in the present case EU norms failed to give clear guidance on the legality of the 
restriction applied by Slovakia, meant that it was impossible for the addressee of the 
norm (the head of state of a Member State) to adjust his conduct to this circumstance. 
According to the legal practice of the courts, the clarity of laws is an essential element 
of legal certainty.69 And yet EU law does not refer to international legal restrictions in 
connection with the right to free movement,70 even though it does make this reference 
in the case of other directives.
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The Court’s decision also aff ects the principle of proportionality, for even if EU law 
recognises international legal limits to the right to free movement of the head of state 
of a member state, measures by member states restricting fundamental rights must be 
proportionate to the aim of the restriction and its justifi cation.

Thirdly, the Court’s decision also related to the ban on discrimination and the 
principle of the protection of fundamental rights. The ban on discrimination is a general 
legal principle in the European Union; in my view, it should have been given primacy in 
this case. The legal practice of the Court has shown this to be a fundamental principle 
of EU law.71 The ban on discrimination (based on citizenship) is contained in Article 
9 TEU, in Articles 10 and 18 TFEU and in Article 21(1) and (2) of the EU’s Charter of 
Fundamental Rights. In the present case, it is my view that the Hungarian side should 
have described the events of 21 August 2009 as a Slovak measure that breaches the ban 
on discrimination, for it seems clear that the Slovak Ministry of Foreign Aff airs wished 
to prevent the entry of the Hungarian president into the country because he was a 
Hungarian citizen. Under the terms of the ban on discrimination, similar situations are 
not to be treated diff erently – unless there are objective and justifi able reasons for doing 
so.72 In one of its decisions, the European Court clearly tied the aim of EU citizenship 
to the ban on discrimination based on citizenship: “Union citizenship is destined to be the 
fundamental status of nationals of the Member States, enabling those who fi nd themselves in 
the same situation to enjoy the same treatment in law irrespective of their nationality, subject to 
such exceptions as are expressly provided for.”73 Here, I note that discrimination on grounds 
of nationality (citizenship) is also prohibited in the law of diplomatic relations.74 It 
is highly questionable that Slovakia could have proven in the proceedings that its 
measure was in compliance with the ban on discrimination and that, on 21 August 
2009, it would have rejected a Bulgarian or Polish head of state75 in the same manner as 
it did Hungary’s president.

In the cases of Simmenthal,76 von Colson77 and Marleasing,78 the Court established 
fundamental principles according to which the courts of Member States must apply EU 
law even where such law confl icts with the law of the Member State, and that Member 
State law must be interpreted only in the context, and according to the objectives, of EU 
law. In my view, such principles also apply to the international rules of law that form 
a part of the Member State’s legal system. Accordingly, the ban on discrimination and 
the principle of proportionality must be upheld even in the context of the movement of 
the heads of state of Member States.

It is contradictory and inconsistent that the EU required countries in Central and 
Eastern Europe to have stable relations and respect human and minority rights prior 
to accession (the Copenhagen criteria), but no longer requires this within the EU. One 
cannot simply ignore the double standards of the EU, which punished “Jörg Haider’s 
Austria,” but turned a blind eye to Slovakia when it announced that it would remove 

FPR_3_fejezetek.indd   120FPR_3_fejezetek.indd   120 2013.08.04.   14:05:352013.08.04.   14:05:35



2013 121

The Decision of the European Court of Justice

Slovak citizenship from people who adopted the citizenship of another Member State,79 
when it introduced fi nes for those who failed to notify the Slovak authorities of their 
new citizenship,80 when it restricted the use of the minority languages,81 and when, 
without justifi cation, it prevented the head of state of another Member State from 
entering its territory.

Absent from Slovakia’s arguments is an important element in its decision, namely 
the exact reason for refusing entry to Mr Sólyom, who wished to take part in the 
inauguration of a statue. There were two possible reasons: either Slovakia was 
incapable of guaranteeing the security of the Hungarian head of state and protecting 
him from the Slovak nationalists – which would indicate serious defi ciencies in the law 
enforcement capabilities of an EU and NATO member state – or Slovakia considered 
the Hungarian head of state to be a risk to Slovakia on grounds of public policy or 
public security. If the latt er was the case, the question arises why. Did a presidential 
programme focusing on Hungarians living outside Hungary pose, in itself, a national 
security risk to Slovakia? Mr Sólyom’s error may have been that he failed to make a 
gesture to the Slovak side or indicate an intention to meet someone from the Slovak side. 
This, however, should not have resulted in the disproportionate measure employed by 
Slovakia on 21 August 2009.

The Court’s judgment and Slovakia’s arguments are contrary to the EU’s objective 
of establishing an area of freedom, security and justice. The events on 21 August 
2009 and other similar events represent an obstacle to the development of an area 
of freedom (the removal of internal frontiers and guaranteeing the free movement 
of people within the EU), security (cooperation between member states on law 
enforcement, dealing with crime, and the reciprocal recognition of criminal sentences 
and other judicial decisions),82 and justice (the reciprocal recognition of judicial and 
extra-judicial decisions in civil matt ers).

The law of diplomatic relations – contrary to the arguments put forward by 
Slovakia and the Court – does aff ect EU law. The TEU expressly prescribes that a 
Member State with diplomatic or consular representation in a third country shall 
off er protection to citizens of any other Member State that does not have diplomatic 
or consular representation in that third country.83 I also disagree with the Court’s 
argument, as the mere fact that a certain fi eld is regulated by international law 
and the EU has not acquired competences to regulate that fi eld, does not mean that 
there are no limits to the regulatory powers of a Member State.84 This viewpoint is 
underscored by the legal practice of the European Court on the issue of citizenship, 
which continues to be regulated by the Member States and governed by international 
law. In the Michelett i case,85 the Court made it clear, in respect of the right of free 
movement, that the powers of a Member State with regard to citizenship – a fi eld 
governed by international law and the exclusive domain of Member States – do not 
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extend to imposing an additional condition for recognition of that citizenship with 
a view to the exercise of the fundamental freedoms provide for in the Treaties. With 
this decision, the European Court expressed a view that diverged from international 
law and from the position taken by the International Court in the so-called Nott ebohm 
case.86 It is important to refer to this judgment when considering the present case 
because the European Court “ruled out restrictions based on international law and pertaining 
to the legal eff ects of citizenship if such would restrict the realisation of rights guaranteed by EU 
law.”87 In my view, this same restriction also applies to the freedom of movement of the 
head of state of a Member State.

Summary

In my view, the Court, in its judgment, correctly established that the law of diplomatic 
relations does not fall under the competence of the EU, and so the movement of the 
heads of state of Member States and their entry into the territory of other Member 
States is not a fi eld governed by EU law. Further, the Court correctly found that an 
abuse of rights had not occurred, that a possible future infringement could not be the 
subject of its judgment, and that it could not interpret EU law.

Nevertheless, the Court wrongfully found that since the law of diplomatic relations 
falls outside the competence of the EU, this also means that EU law imposes no limits 
in fi elds that are the exclusive domain of the Member States. It is my view that the 
ban on discrimination and the principle of proportionality, as general legal principles 
recognised within the EU, must be taken into account when determining the rules 
applying to the heads of state of Member States and the permissible actions of Member 
States.

In domestic and international judicial practice, it is oft en said that a particular 
dispute can ultimately be resolved by the parties themselves rather than by a court. 
A fi nal court decision will not solve everything. This gives cause for optimism in 
Slovak–Hungarian relations – despite the court decision examined in this paper and 
the related legal issues.
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